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ABSTRACT

What impact does the changing technology of information have in the process of
legal reasoning? Using the 1967 episode of Star Trek entitled "Court Martid” asa
launching pad to explore the issues of legal reasoning and information technology,
this article explores where no one has gone before. Firgt, how have previous
changesin information technology influenced legd reasoning, such astherise of the
doctrine of stare deciss during the advent of the printing press? Second, what
impact may computer information technology have in the processes of legd
reasoning in contemporary society? Live long and prosper!

INTRODUCTION

We are not far from alega information pardld universe that once
only the likes of ASmov and Star Trek writers could envision.

Donad Dunn (1993: 60)

CALR [computer asssted legd research] can impede the
undergtanding of the legd process, which is reinforced by printed
sources. Printed sources are designed in such a systematic and
interconnected way that by usng them the lega researcher not only
will arrive at an answer to the issue being researched, but in doing so
will reinforce his or her understanding of the legd process. To the
extent that CALR dlows the researcher to deviate from the system
imposed by printed sources, some knowledge of the legal process
itself may be sacrificed.

James Acker and Richard Irving (1998: 5)

Crimind judtice practitioners are increasingly bombarded with new information technologies.



From the Internet superhighway to computerized lega databases, information technologies grow
and demand increasing time and money, not only of judges and lawyersin crimind courts, but also
of police, corrections, and juvenile personnd in wide-ranging roles (Acker & Irving, 1998: vii-
viii). Compounding information overload are the uncertainties and criticisms of legd method as
well asinterpretation and impartidity in the use of the legd method. Like my previous published
work (Chilton, 1991), this manuscript focuses on the confluence of emerging problemsin
information technology and legd reasoning. It uses the 1967 episode of "Star Trek" entitled "Court
Martid" as alaunching pad to explore these issues as part of a growing literature on futuristicsin
crimina justice (see Klofas & Stojkovic, 1995) and on "Star Trek's' generd legal values (see
Joseph & Carton, 1992; Scharf & Roberts, 1994) and socid meaning (see Greenwald, 1998).2 This
short article overviews the development of professond legd literature and the influence of three
factorsin therise of the doctrine of stare decisis: (1) Theinvention of the printing press; (2) The
development of court hierarchy by the 19th century; and (3) The efforts of entrepreneuria printers
and publishers. The manuscript concludes that the rise of stare decisis was not Smply dueto the
legd factors of court structure and hierarchy, but aso because of the extra:-legd influence of the
printing press and the efforts of individua printers and publishers. The implication of this
synergism is applied to contemporary developments in computer assisted legd research for
crimina justice practitioners.

"STAR TREK"

"Court Martid," Stardate 2947.3, episode 15 of the origind 1967 "Star Trek" series, featuresthe
court-martid tria of Captain James Kirk of the starship U.S.S. Enterprise for negligent homicide.
During an unscheduled layover a Starbase 11 for repairsto the U.S.S. Enterprise fromion sorm
damage, Captain Kirk is accused of the negligent homicide of Ben Finney. Finney had been taking
readings of the ion sorm from a pod attached to the U.S.S. Enterprise [End page 25] when
Captain Kirk ordered it jettisoned to escape the storm. The computer records of the Enterprise
indicate that Kirk negligently failed to follow standard procedures and notify Finney before
jettisoning the pod. Kirk, who becomesthe first starship captain to stand tria for acrimina
homicidein the line of duty, istotaly exonerated of dl charges when it isreveded that Finney had
tampered with Enter prise computer records. In fact, Finney remained dive and was discovered
aboard the Enterprise in adramétic fight with Kirk where Finney confessed to atering the
computer records. In their Sarfleet Academy days, Finney was an ingtructor and befriended
midshipmanstudent Kirk (about Stardate 2086) and became so close that Ben named his daughter,
Jamie, after Kirk. But aboard the U.SS Republic, NCC-1371 (aso about Stardate 2086), Kirk
reported an error by Finney, causing Ben to be passed over for promotion and leading him to
insanely blame Kirk for never attaining command of agtarship. The "Court Martid" story
concludes with Jamie gpologizing for her emotiond outbursts againg Kirk and helping her father
off to hisrehabilitation (Paramount Home Video, [1967] 1985; see adlso Okuda & Okuda, 1993).

The "Star Trek" writers of "Court Martid" (Don M. Mankiewicz and Steven W. Carabatsos)
aso presented their vison of future legd information technology. Both Ared Shaw, the
prosecutor, and Samud T. Cogley, Kirk's defense lawyer, were placed in scenes demonstrating
extraordinary legd databases and accessing awide range of legd codes, cases, and materids from
severd gaaxies and over three millennia And beyond the obvious fasfication of Enterprise
computer records by Finney, these scenes dramatize uncertainty and criticisms of the legd method



and interpretation in the use of computer assisted legal research. Defense lawyer Cogley, for
example, is portrayed as a charming eccentric who Hill ingsts on using antiquated booksin his
legad method. He inggts that the internd, historica narrative of law isfound only in books, even
dull old law books, and islost in the sterile world of the computer. The computer legd database
has none of the dog-eared pages, hand- scribbled notes and bookmarks, and well-thumbed versus
untouched pages to cue the reader. And s0, he ingsts on stacks and stacks of books, evenin the
courtroom (Paramount Home Video, [1967](1985)).

STARE DECISIS

Perhaps the most distinctive aspect of Anglo-American common law isthe doctrine of stare
decisis. According to the smple definition in Black's Law Dictionary, stare decisisisthe:

doctrine that, when court has once laid down aprinciple of law as
applicable to acertain state of facts, it will adhere to that principle,
and gpply it to dl future cases, where facts are subgtantialy the same
(West Publishing, 1987: 1577).

Of course, this definition presents too smplistic aconception of stare decisis, whichisin redity a
complex endeavor, not the smple application of principles. This essay seeks to develop this more
complex undergtanding of stare decisisin the follow two sections.

For at least one hundred years, Anglo- American courts have spoken of stare decisis, etherin
the "drict” or "laitudinarian” form (Wise, 1975), and applied its preceptsin the [End page 26]
resolution of legd disputes. Various scholars of legd history dlege the doctrine of stare decisis
was brought into being by the influence of: (1) The invention of the printing press, (2) The
development of court hierarchy by the 19" century; and (3) The efforts of entrepreneuria printers
and publishers. Sir William Holdsworth, in his multi-volume trestise on the history of English law,
clamed that the invention and application of the printing press influenced the rise of stare decisis,
arguing "it could be attributed to the fact that reports of judicia opinions were by thet time not only
officialy reported in writing, but printed and published" (Holdsworth, 1937: 331). Others have
repested the claim that the technology of the printing press may have influenced therise of stare
decisis (Mdlinkoff, 1963). Traditiond legd scholars have argued thet the rise of stare decisis was
due to the hierarchy of courts that emerged in the early 19" century (Dawson, 1968; Kempin, 1959;
Wise, 1975). Still others attribute the rise of stare decisis to the efforts of individua entrepreneurs
in the printing and publishing world who stood to make profits from the requirements of large book
purchases by lawyers across the country (Parrish, 1979; Young, 1975).

ENGLISH LEGAL LITERATURE, 1066-1800

The professond legd literature of English common law had its originsin the conquest of
England in 1066 A.D. by William the Conqueror. After hisvictory at the Battle of Hastings and the
death of King Harold, William attempted to take the "treasure” of his conquered domain. For the
collection of taxes, he spent most of hisremaining lifein asurvey of property ownershipin
England called the Domesday Book, assembled in 1086. Asthe first officia record of England,
William did not impose anew set of statutes or code on the conquered peoples, as did the Romans



and other European conquerors. Instead, laws were found in the common customs and traditions of
the peoplesin the smdl "shires' or villages of England (Plucknett, 1956). Hence, the name
"common law."

In spite of this departure from Roman civil code traditions, the early English legd literature was
modeled after the Roman civil code lega encyclopedias like Justinian's Institutes. The earliest of
the English lega treatises focused on property law, such as Laws of Edward the Confessor (written
anonymoudy in 1118), and Glanvill (written by Justiciar Ranulf de Glanvill in 1187). These early
works smply compiled lega documents (deeds, etc.) with commentary in Latin. A much larger
treatise was written in the 1220- 30s, attributed to Henry de Bracton (d. 1268). Bracton attempted to
meld the two legd traditions together in this work, organizing in Roman encyclopedic fashion the
many individua case decisons on the common law. But he only once referred to a specific case.
Bracton's work was widely distributed in the 13-14™ centuries, but its influence did not last because
it was written too early; the common law grew grestly in the centuries after (Baker, 1979).

The common law was aways in some sense "case law.” Thus, it is no surprise that some of the
earliest legd literature to gppear in England were manuscript records of cases. Until about 1300,
only the forma Latin phrases that service asthetitle of an action of law were recorded in the "plea
rolls" asort of court record. However, lawyers and their apprentices soon began taking notes of
interesting judicial argumentsin cases. As early as the 1280s there gppeared specificaly [End
page 27| dated reports of legd arguments attributed to named judges and lawyersin the English
courts. By the 1300s, there was aregular chronological series of these summaries. Asthey were
written anonymously, they were given the generic name "yearbooks," probably produced by
apprentice-students who listened to the court proceedings and took notes (Henderson, 1975). These
early yearbooks were produced by some sort of collective effort from 1300 to about 1550,
informally and anonymoudy written in manuscripts, and often omitting details such as the names
of the parties (Henderson, 1975).

With the advent of the printing pressin England came the publication of the hand-written
yearbooks found in London law libraries. The first printed law book, however, was a textbook
entitled, Littleton's Tenures, printed in 1481 and popular until the 1800s. As one scholar has
observed, "within ten years of the introduction of printing into England in the 1470s, the London
printers had found amarket in the legd professon” (Baker, 1979: 154). The last hand-written
yearbook was dated in 1535 and called the Michaelmas Term 27 Henry VI11. By 1558, a complete
set of yearbooks had been printed.

The rise of printed yearbooks correlated with the increased number of referencesto prior cases
(or precedent) in judicid decison making. In summary of older lega historians, Robert Ruppin
(1980) observed: "Jenks speaks of 'books of precedents which so rapidly appeared after the
introduction of printing.' Published judicid decisions did undoubtedly influence the decisions of
judges." This corrdation causes some scholars to conclude that the advent of the printing press was
thefirst cause of the doctrine of stare decisisin the use of precedent. However, other scholars point
out that the printing press was aso in use on the continent, but no doctrine of stare decisis or use of
precedent was found in continental courts (Dawson, 1968). In fact, until the 20™ century, the use of
precedent in continental courts was consdered prejudiced and unethica judiciad conduct (Wise,
1975). It would be reckless generdization, therefore, to argue that the advent of the printing press



aone caused the rise of the doctrine of stare decisis. However, there is no doubt that it was an
important cause among others.

Therise of printed law books brought an extensive new source of businessto printers. Scholars
note that as the sale of printed yearbooks climbed, the attendance of apprentice lawyers at required
court hearings and "moots’ (Smulations) declined. In fact, by the mid-1700s, attendance by
gpprentices and their supervising trainers (attorneys) was nil. And in spite of sgnificant fines for
nonattendance! Scholars speculate that attendance waned as it became possible to cheaply acquire
aprinted book of the recorded proceedings rather than to laborioudy write them al out manually
(Henderson, 1975). Indeed, until the rise of university training in law in the 1700s, the
gpprenticeship logt its ord component and had become a matter of "reading the law," a phrase used
to this day to describe legd education during this period. The effect of printed legad materias on
lega education warrant even more commentary, but we must leave the history of lega research
education for some other day and manuscript as we move on with the presentation at hand.

The demise of this ord transmission of information and the increased reliance on printed books
appears to have synergized the development of a class of court reporters, printers, and [End page
28] booksellers to meet these needs. The modern case reporters that were published after the 16"
century incorporate the efforts of this service industry. Court reporters were sent to important
courts to take down, word-for-word, what judges said in decisons. Printers worked closgly with
booksdllers who were sengitive to the needs of lawyers and the law book market. Summaries were
inserted by publishersfor each case to meet the demand for speedy searching. Publishers dso
devel oped separate books, the "abridged” or indexed versions, which made the cases and their
summaries even fagter to search. And they developed other treatises to assist the lawyer in learning
or practicing the law.

AMERICAN LEGAL LITERATURE, 1750-PRESENT

Erwin Surrency (1981) recounted the rise of smilar changesin law book publishing in America
from colonia times through the 1970s. He noted the close cooperation and responsiveness of the
law book publishing industry to the bar. For example, when lawyers complained that there were
too many cases being published, the printer responded with the beginnings of "casenotes' or short
outline summearies of the case (now standard). Eventually, law book publishers devel oped complex
indexing sysemsfor retrievd, such asthe "keynumber” system of West Publishing Company. But
Surrency neglects the obvious influence this change in information processing must have had on
the bar. The staff at these publishing houses had taken on more and more of the tasks once reserved
for the bar. And they had come to interpret, define, categorize, and index these cases. The bar had
delegated these functions to the publishers to save money, but also placed in the hands of others
control over the legd information process.

Jenni Parrish (1979) develops more fully athesis on the influence of early American law book
printers and publishers on the development of common law in the US. Early American lawyers had
asurprisingly large number of law books. This greet output of publishing was due to the prodigious
efforts of individud printers and publishers who armed dl of Americawith law books. Indeed,
most early American lawyers learned their trade by "reading the law," from law books borrowed
from a cooperative practicing lawyer. Most popular among lawyers and laymen dike were




Blackstone's Commentaries, first published in America by Robert Bdll in 1771-72 (see also,
Billings, 1993).

Contemporary printer/publishers that dominate today's market arose in the 1870s. West
Publishing Company was founded in 1879 with the promise to systlematize legd information
retrieval. By 1890, West had an extensive series of case reporters covering dl sections of America,
with extensive indexes to locate each legdl issue in each case by its "keynumber."® Other
contemporary law book publishers include Commerce Clearing House (CCH), Bureau of Nationd
Affars, and Lawyer's Co-operative. These publishers compete with one another, but essentialy
control al but afew officid state and US Government printing of law books.

This perspective on the rise of stare decisis strongly implies that the market demands for profit
among law book printers and publishers led to the development of the doctrine of stare decisis by
the 19" century. As lawyers and judges were required to follow prior cases under stare decisis, no
longer to merely take the precedent under advisement, the bookseller siood [End page 29] to sl a
great many more books. While compdlling in its argument, this perspective lacks the empirical
evidence of actua bookmakers, printers, sdlers, etc., sating this intention in so many words. If it
was the intent of booksdllers to drive the lawyers to stare decisis to sall more books, would not
someone have said this at some time? A search of the literature reved s that no printer, publisher,
booksdller, etc., is so quoted.

The traditional explanation given by lawyersto explain the rise of stare decisis in the 19
century (fromits originsin use of precedent) isin court hierarchy. Frederick G. Kempin, Jr. (1959)
argued that stare decisis was given birth in early 19" century America after the constitutionally
dictated hierarchy of courts had settled in. According to this interpretation, stare decisis arose only
after the U.S. Supreme Court had convinced lower federd and state courts that it wasindeed the
"Supreme Court of the l[and." After the Supreme Court had established its power and legitimacy in
the early 19" century, other courts recognized this by strictly following the case decisions of the
Supreme Court. This hierarchy of authority flowed downward in pyramid fashion to lower courts
and maintained a classicd bureaucratic information flow (in a Weberian sense). Thus, it is argued,
the bureaucratization of courts into hierarchies of authority caused the development of the doctrine

of stare decisis (Kempin, 1959).

Of course, the hierarchy of court structure in the 19 century made possible the enforcement of
stare decisis. But so, too, did the advent of the printing press and the efforts of individud printers
and publishers. While the hierarchy of courts may be said to be a most important factor in the
development of stare decisis, it is not the only causal factor. Indeed, the bureaucratization of courts
in ahierarchy of authority may be consdered smply one link in achain of events from the advent
of the printing press and commercidization of law book publishing thet synergistically led to the
development of the doctrine of stare decisis.

THE IMPLICATIONSFOR COMPUTERSIN LAW

Computers came to the lega profession in the 1970s as devices for word processing and data
storage. However, since 1975, on-line data services for the retrieval of entire legal documents, such
as cases, have been available. On-line computer retrieva systems were developed in the 1960s



from experiments by the Ohio Bar Foundation to produce Ohio Bar Automated Retrieval (OBAR),
later purchased by Mead Data Corporation. Mead developed and released Lexisin 1972, making it
on-linein 1975. Westlaw followed with a 1973 release and was soon on-line, too. Westlaw and
Lexisare now standard in mogt law firms and law libraries, dthough Westlaw has come to

dominate through its market takeovers and introduction of "natural language’ search enginesin

1992 (Allan, 1993; Berring, 1995; Harrington, 1985).

The printing and computer "revolutions' in legd literature are amilar in some respects. Firg,
both involve the incremental adaptation of existing, yet unrelated, technologies by brilliant
invention to solve problems with the transformation and retrieva of information. Just as Gutenberg
used the metdlurgist's punch in rows under awine press with a screw to "press’ paper on the inked
rows of assembled works, so too was the computer born out of the inventive gpplication of the
binary code from biplanes machine guns and the jacquard [End page 30] loom. Second, both were
acsthdticdly imitaive, designed to creete products that emulated existing information technology
packages (the hand-written manuscript, or today, the printed book). Third, both were invented for a
technologically more efficent answer to the problems of information control. Findly, in their
impact on society, both have decentralized the control of information transformation and retrieva
(Bolter, 1984; Dahl, 1958).

However, a amost basic level, the current approaches to computerized legd databases fail
because of their high cogts, ineffective "natura language systems' search engines, and poor
ergonomics and psychologica fit. This critiqueis not Smply the expression of computer
technophobia or aromantic fondness for the printed word; it isa critique disciplined by the
observations of technologica successin imitation and efficiency. Legd databases are enormoudy
expengve for crimind judtice practitioners, not just in initiad and monthly fees, but dso with each
new generation of hardware and software necessary to keep current (Landauer, 1995). The much
touted "naturd word systems," such as those announced in 1992 by Westlaw (Katsh, 1993; 1994),
aredismd faluresin tests of their search capabilities (Landauer, 1995). And no current legal
databases work like the " Superbook™ developed by Bellcore, incorporating extensive ergonomic
and psychologicd testing of users to more successfully imitate the hand-held book, athough
Microsoft Corporation's new generation of "notebooks' comes closer (Landauer, 1995: 247). Thus,
a thistime, computer asssted legd research is severely limited by the inability of the technology
to adequately imitate the ergonomics of the printed book.

At asocid levd, the current gpproaches to computerized legal databasesfal because of
problems of access, authority, and the superficid legad method that often results. The impact of the
high cost of legal databases includes a host of access problems for underfunded legal services and
crimind justice agencies, particularly those deding with the poor (Berring, 1997; Stefancic &
Delgado, 1991). Further, as James Acker and Richard Irving (1998) suggested in the opening
quote, legd authority and processis blurred by the lack of context and multiple sources of legd
information (see dso, Berring, 1997). And the sheer volume of law accessed by computer
databases resultsin certain information overload and greater reliance on headnotes, summaries, and
other superficid and low quaity understanding of these codes, precedents and arguments (Birkerts,
1994; 1996). Thus, a thistime, computer asssted legd research is severely limited by the ingbility
of the technology to provide efficiency of access, authority, and information control when
compared to the printed book.




At aphenomenological level, the current approaches to computerized legal databasesfail for the
reasons prophesied by Gene Roddenberry's eccentric "Star Trek" defense lawyer Samuel T.
Cogley: the internd, historical narrative of law is found only in books, even dull old law books,
and islogt in the gterile world of the computer that has no dog-eared pages, hand-scribbled notes
and bookmarks, and well-thumbed versus untouched pages. The legal method is highly interpretive
and extends beyond rule-based modds of legd reasoning (Carter, 1998; Rubin, 1988). Legd
information isinterpreted according to socioeconomic (Mann, 1989), gendered (Bartlett, 1990;
Farmer, 1993; but see Duggan & Isenbergh, 1994), and aestheticaly determined (Brenner, 1990;
Haigh, 1997) phenomenologica judgments. [End page 31]

Further, current legd information retrieva systems are syntactic, or based on the Structure of
key words (even "naturd language sysems"). But lawyers think of legal concepts semanticdly,
focused on the meaning of synonymous words or phrases. Access to information in Westlaw and
Lexis cannot be found by semantic searching for concepts; only the correct key word will locate
the case in point. Further, the current computer retrieva technology will not alow the random
access or systematic browsing traditionaly employed by lawyers. Through systematic browsing,
lawyers come up with analogies of law that can be used in cases with unrelated facts (Sayton,
1973). Findly, current legd information retrieva systems assume lega reasoning to be guided by
rule-driven logic; that lawyers smply find the gppropriate lega prescription and gpply it to the case
for the Single correct answer. But lawyers since the time of Cicero have acknowledged that the
same rule has different meanings, depending on one's concept of "Jugtice” And judtice isnot rule-
driven, but appears to be a somewhat emotional state-of-mind as to wheat is gppropriate or "far” in
agiven case. Thus, a thistime, computer asssted legd research is severdly limited by the lack of
decentraization of interpretation of information when compared to the printed book.

CONCLUSION

The information age hes brought to crimina justice practitioners the problems of information
overload, compounded with the uncertainties and criticisms of legd method in the use of new
information technologies. The 1967 episode of "Star Trek" entitled "Court Martid” suggests
through science fiction that this dilemmamay continue into the far future with the shortcomings of
computer information technology. Thus, this article discussed the implications of computer
information technology for the legal method and the structure of a core doctrine of legd reasoning:
stare decisis. Firgt, based on an examination of the rise of the doctrine of stare decisis during the
advent of the printing press, the paper concludes that the rise of stare decisis was not Smply dueto
the legd factors of court structure and hierarchy, but aso because of the extra-legd influence of
the printing press and the efforts of individua printers and publishers. Second, the implication of
this synergism leading to the rise of the doctrine of stare decisis can be applied to an andysis of the
contemporary information technology of computer assisted legd research for crimina justice
practitioners. While the printing and computer "revolutions' in lega research are smilar in some
respects, the currently available computer information technology falsa a
basic/ergonomic/psychologicd leve, a asocid level, and a a phenomenologica leve. Perhaps, in
the end, we are left with the argument of the eccentric "Star Trek" defense lawyer in "Court
Martid," Samuel T. Cogley, who stood against computer assisted lega research and for books by

sying:



Do you want to know the law - the ancient conceptsin their own
language? Learn the intent of the men who wrote them? From Maoses
to the Tribuna of Alpha Three? BOOKS!" [End page 32]
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1. See dso, http://www.startrek.conv/, the officid Internet web site of "Star Trek," "Trekkies," and
other related information.

2. The keynumber system was the inspiration for numerous other indexing schemes that have
appeared since for other professons and literatures. [End page 36]



